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ALBANY, N. Y., DECEMBER 8, 1900. 


Gurvent Zopics. 


EADERS of the newspapers were sur- 
R prised, the other day, to learn that How- 
ard C. Benham, of Batavia, N. Y., who was 
twice tried on the charge of murdering his 


wife, by administering poison to her; on, 


the first trial convicted and sentenced to 
be electrocuted, and on the second trial 
granted by the Court of Appeals acquitted, is 
to be compelled to face the charge a third 
time, although his life will not be in jeopardy 
this time. It will be remembered that the 
theory of the prosecution was that Benham 
poisoned his wife in order to get possession of 
her property, which she had willed to him. 
Being now in a fair way of enjoying the es- 
tate, Benham’s infant son, through his guar- 
dian, has brought suit to prevent his father 
from entering into possession of the property 
in question, on the ground that he caused the 
death of his wife. Justice Nash held that 
practically the only question at issue in the 
case was whether or not Benham killed his 
wife, and, as this was purely a question of fact, 
he maintained that he had no right to decide, 
but that the question must go to the jury. 
Having been once acquitted of the charge of 
murdering his wife, Benham could not now be 
made to suffer any penalty for the crime, even 


should the jury in the present proceeding | 


find that he murdered his wife. There is here 
presented an anomaly that has few parallels 
in the history of criminal jurisprudence. It 
is stated that public sentiment in those locali- 


ties where Benham is best known is still al- 
Vou. 62.— No. 28. 


most unanimously against the accused, and 
that his conviction in the pending civil case 
would hardly add to the popular detestation 
with which he is regarded. If Benham is 
really innocent of the foul charge brought 
against him, he is one of the most outrage- 
ously wronged and persecuted men of whom 
the closing century gives us any record. 


The appalling extent to which the crime of 
homicide prevails in the United States is well 
exhibited by the investigations of the Chicago 
Times-Herald, which has recently compiled a 
table showing the average number of murders 
committed in the several States of the Union 
during the last decade. It is as follows: 
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That New York, with its population of ap- 
proximately seven millions, should be second 
in the list is not surprising, but that so sparsely 
a settled State as Texas should show nearly 
twice the number of homicides that the Em- 
pire State has had during the past decade is 
an eloquent proof of the insecurity of human 
life in the Lone Star State. The table, as a 
whole, furnishes much food for reflection, and 
should lead not only to a study of the causes 
for this great prevalence of the crime of mur- 
der, but also of the means of diminishing it 
during the coming decade. 
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In England they appear to be much more 
particular than we are in this country about 
the publication of articles in the newspapers 
which might interfere with the due and proper 
administration of justice. 


size the point: 


There has been, during the last week, a gross) 
deviation in certain daily papers from the unwritten | 
but well-established rule against comments on cur- | 


rent criminal cases. We refer to what is known 
as the Yarmouth murder case. Certain journals 
have been indulging in long articles of an American 
type, which are calculated to prejudice the defense. 
It is perhaps well to remind the persons responsible 
for these productions that the arm of the law is 
strong enough to deal with such performance, 
either by indictment for interference with justice 
(Regina v. Williams, 25 Revised Reports, 624), or 
by proceedings for contempt of court, such as were 
taken in Regina v. Madge and Armstrong (29 Law 
Journal, 311); Times newspaper, May 9, 1804. If 
the scandal is not discontinued, it is to be hoped 
that the matter will receive the attention of the 
attorney-general. 


Whether the aspersion upon our methods 
in this respect be justified or not we shall not 
attempt to argue, although a great many per- 
sons who are in a position to know (and these 
include many eminent occupants of the bench), 
do not hesitate to declare that the liberty of 
the press in this country is really license to 
interfere with the administration of justice. 
The subject is one well worthy of attention. 


We take pleasure in giving to our readers, 
in this issue of the ALBANY Law JouRNAL, the 
masterly address of the Hon. W. A. Purring- 
ton, of the New York bar, before the Church 
Congress at Providence, R. I., on November 
thirteenth last, on the subject of “ Eddyism 


Before the Law.” It is, perhaps, no exagger- 
ation to say that no man in the United States 
is better equipped to expose the fallacies of 
the so-called “ Christian Science,”— an obvi- 
ous misnomer, because the cult is both un- 
Christian and unscientific— than is Mr Pur- 
rington. He has long been engaged in this 
exposé, and has devoted much of his valuable 
energies to the procurement of remedial legis- 
lation, a subject which is hedged about by 
many difficulties, not the least of which is the 


ever-present danger of making martyrs of) 


The following from | 
the London Law Journal will serve to empha- | 


'these ignorant and misguided people, and, 
' therefore, enlisting public sympathy in their 
behalf. Mr. Purrington’s demonstration of 
the dangers of the unrestricted practice of 
Christian Science by “ healers,” self-concededly 
and boastfully ignorant of the very laws that 
govern the human body, is complete, while his 
| quotations from Mrs. Eddy’s book reduce her 
so-called phuosophy to utter absurdity. To 
those who are free from prejudice and open to 
conviction,— it is of course out of the question 
to think of converting the Eddyites them- 
selves, who are making too good a thing out 
of their impious cult to drop it,— Mr. Pur- 
rington’s arguments must be regarded as un- 
answerable. They cannot fail to have an im- 
portant influence in preventing the spread of 
this dangerous cult. 
———_——_ + 
| Rotes of Cases. 





United States — Liability for Torts — Negligence 
in Operating Elevator— Personal Injury.—In 
| Bigby v. United States, decided in the U. S. Circuit 
Court, E. D. New York, in August, 1900, it was 
held that, while the license extended by the United 
States to the public to use its passenger elevator in 
a post-office building imposes upon the government 
the duty to use ordinary care to see that the facili- 
ties offered to its licensees are in a condition of 
reasonable safety, no implied contract arises from 
such relation to carry the passenger to his destina- 
tion which will entitle one who is injured through 
| the incompetence of a person in charge of the ele- 
| vator to maintain an action against the United 
| States for damages, under act March 3, 1887 (24 
' Stat. 505), permitting a recovery against the United 
, States for claims founded upon any contract, ex- 
press or implied, with the government of the United 
States, or for damages, in cases not sounding in 
tort. The following is the opinion: 

“The demurrer is to a petition stating in effect 
that the petitioner, while on his way to the mar- 
shal’s office in the post-office building in the city 
of Brooklyn, was injured by the incompetence of 
a person in charge of an elevator in said building, 
operated by the United States, which was a breach 
of an implied contract whereby the United States 
agreed to carry the petitioner safely. The cause of 
action exists, if at all, under that part of the Tucker 
act of March 3, 1887 (24 Stat. 505), which permits 
recovery against the United States for claims 
founded ‘upon any contract, expressed or implied, 
with the government of the United States, or for 
damages, liquidated or unliquidated, in cases not 
sounding in tort, in respect of which claims the 
party would entitled redress against the 


be to 
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United States either in a court of law, equity or 
admiralty, if the United States were suable.” The 
elevator is the usual passenger elevator employed 
in buildings of the United States, and is devoted 
solely to the purposes of the government. The 
United States was not a common carrier in the 
operation of such elevator, for ‘no one can be con- 
sidered as a common carrier unless he has in some 
way held himself out to the public as a carrier in 
such manner as to render him liable to an action if 
he should refuse to carry for anyone who wished to 
employ him’ (Allen y. Sackrider, 37 N. Y. 341, 342). 
Neither did the United States expressly stipulate 
with the petitioner for his carriage, nor did the law | 


imply such undertaking. The law does not imply | 
a contract to carry even in the case of common | 
carriers. It often happens that a common carrier | 
of goods does make a contract for their transporta- | 
tion. Under existing modes of business such con- | 
tracts are usually made by such carriers and perhaps } 
less frequently by common carriers of passengers. | 
Ifan expressed contract to carry exists, the declara- | 
tion may be upon the contract, although the of- 
fended person may declare upon the duty imposed | 
by law. But when there is a mere refusal to carry, | 
or injury or delay, the declaration should be upon | 
the duty implied by law, and not upon the contract, | 
unless there be some negotiation between the par- | 
ties tantamount to an agreement; in other words, 


a contract to carry is not implied. If it exists, it 


law imposes the duty to carry, it would be idle 
to imply a contract to carry. 
mands something to be done, it need and does not | 
resort to the fiction that the party commanded im- | 


When the law com- 


| 
| 
is because it has been expressed; for, where the | 
| 


pliedly contracted to do the act. Hence there is no| 
implied contract for the reasons stated, even if the | 
United States be regarded as a common carrier. | 
But the true relation of the parties in fact and legal | 
theory is this: For the purpose of transacting busi- | 
ness with its officials, the United States extended to 
the petitioner a license to enter its building and to 
use in connection therewith the facilities for passing 
from floor to floor. This permission imposed a 
duty upon the government. The duty respecting its 
elevator was similar to that relating to the safety 
of the floors, stairs or any other part of its building. 
The duty was the same as that imposed upon the 
owner of any building having a public relation. 
The duty grew out of a permission to enter and to 
use the building for the purpose for which it was 
intended. This permission imposed upon the 
United States the duty to use ordinary care that the 
facilities offered to its licensees should be in a 
state of reasonable safety, and a breach of such 
duty would constitute culpable negligence. Hence 
the declaration in the present case must be in tort, 
which brings the case within the exception stated in| 
the Tucker act. The learned counsel for the peti- 
tioner urges that a license to enter private premises 
is a contract, expressed or implied, accordingly as 


355 
the license is expressed or implied. In the present 
the elevator is 
implied; hence it would be asserted that there was 
an implied contract to enter. Here, again, the sug- 
gestion is to imply a contract for the purpose of 
raising a duty, when the law already imposes the 
duty without implication of a contractual relation. 
Moreover, the courts and systematic writers have 
not classed with contracts a mere permission to do 
or forbear the doing of an act, but have rather re- 
garded such license as authority to do something 
that otherwise would be unlawfully done. Hence 
it cannot be inferred that congress, by use of the 
term ‘implied contract,’ intended to include mere 
breaches of duty productive of injury to the licensee 
upon property of the government. 


case the license to enter and use 


Breach of Marriage Promise — Damages.— In 
Hahn v. Bettingen, an action for breach of promise 
of marriage, the plaintiff had testified that she was 
engaged to B. and at the solicitation of the defend- 
ant she broke her engagement and promised to 
marry him. The Trial Court instructed the jury 
that if the plaintiff broke her engagement with B. 
at the solicitation of defendant and on account of his 
promise to marry her, they might consider as an 
element of her damages her loss of the opportunity 
to marry B. Such instruction was held reversible 
error. The court said in part: 

We hold, with some hesitation, that the excep- 
tion was sufficient. It is impracticable to lay down 
precise rules for the assessment of damages in an 
action for a breach of promise of marriage. Within 
reasonable limits, the measure of damages is a ques- 
tion for the sound discretion of the jury in each 
particular case. And in assessing the damages they 
may take into consideration the plaintiff's pecuniary 
loss, her loss of opportunities during her engage- 
ment to the defendant for contracting a suitable 
marriage with another, the disappointment of her 
reasonable expectations of material and social ad- 


| vantages resulting from the intended marriage, the 
| injury to her health or feelings, the wounding of her 


pride, the blighting of her affections and the mar- 
ring of her prospects in life, by reason of the 
defendant’s promise and his refusal to keep it. 
Compensatory damages may be awarded for any 
or all of these causes if the evidence in the particu- 
lar case warrants it. But no adjudged case, so far 
as we are advised, has ever gone to the extent of 
holding that because the plaintiff broke her then 
existing promise to marry another man, at the soli- 
citation of the defendant, and promised to marry 
him, the loss of the opportunity to marry her jilted 
lover might be considered by the jury in assessing 
her damages for the defendant’s breach of his prom- 
ise. Such, however, was the clear legal effect of 
the instruction complained of in this case; for it 
plainly directed the jury that if the plaintiff broke 
her previous engagement with Mr. Bach at the 
solicitation of the defendant, and on account of his 
promise to marry her, they might consider as an 
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element of her damages the loss of the opportunity | 
to marry Mr. Bach. This proposition is ethically 
and legally unsound; for it enables the plaintiff to 
take advantage of her own perfidy and recover dam- 
ages for her own breach of her engagement with 
Mr. Bach. 

— ¢-—_— 


TESTAMENTARY TRUSTEES. 


DESIGNATION BY OFFICIAL TITLES ONLY. 


New York Court or APPEALS. 
Decided November 20, 1900. 


In the Matter of the Judicial Settlement of the 
Account of Tuomas Srurais, as Sole Surviving 
Trustee Under the Last Will and Testament of | 
CATHARINE SturGis, Deceased. 


The naming of trustees in a will to administer a | 
charitable trust, who are designated by their official | 
titles only, viz., “the selectmen or other municipal | 
authorities of the East Parish of my native town, | 
Barnstable,” is a sufficient designation to render | 
them competent to take and administer the trust, 
as individuals. 

When such a trust is valid by the laws of the 
State where it is to be executed the provision will 
be carried out and the fund paid over to the trustees 
designated. 

Appeal from an order of the Appellate Division, 
First Department, affirming a decree of the Surro- 
gate’s Court of New York county. 


E. Countryman, for appellants; James McKeen, 
for respondents. 


BarTLett, J.— This appeal involves the validity 
of the eighth clause of the will of Catharine Sturgis, | 
deceased. 

By the seventh clause of her will she gave to| 
her sister, Esther Frances Sturgis, the income on | 
the sum of $6,000 during the term of her natural 
life. 

By the eighth clause she gave and bequeathed 
“to the selectmen or other municipal authorities of 
the East Parish of my native town, Barnstable, 
in the county of Barnstable and State of Massachu- | 
setts, or their successors forever by what name | 
soever such municipal authorities may at any time | 
be known, the said sum of $6,000 after the death of 
my said sister, Esther Frances, in trust, neverthe- 
less, that the said selectmen, or other municipal 
authorities, shall keep the same on deposit with the 
said Massachusetts Hospital Insurance Company, | 
and shall appropriate the annual interest, income | 
or profits thereof in sums of not less than ten dol- | 
lars or more than fifty dollars to any one person | 
in any one year, in the discretion of said selectmen | 
or other municipal authorities, so as to do the most 
possible good for the relief and benefit of respect- | 
able persons in reduced circumstances of either sex | 
in the said East Parish of the said town of Barn- | 
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stable, but not including any person or persons 
wholly dependent upon the said town or parish for 
their support; and such appropriation and distribu- 
tion to be so made to such respectable poor persons 
without distinction of age, relation or color, but to 
be only made to such persons as are native-born 
citizens of the United States or the descendants of 
such native-born citizens.” 

The testatrix died in 1881, and her sister, Esther 
Frances, received the income of this fund unti! her 
death in 1896. 

The Surrogate’s Court found, as a fact, “that by 
the law of Massachusetts the trust so attempted to 
be created would there be a valid trust, and the 
court there would have the power to appoint a 
trustee on its appearing that the testatrix had failed 
to disclose such a trustee competent to act.” 

It further found “that there was in the will of 
said testatrix no trustee designated competent to 
take and administer the trust attempted to be cre- 
ated by the eighth paragraph of her will.” 

As a conclusion of law, the court found that the 
bequest in the eighth paragraph of said will is 
void, and that the property thereby attempted to be 
disposed of passed to the residuary legatee. 

The Appellate Division affirmed, with a divided 
court, on the opinion of the surrogate. 

We thus have the single question presented 
whether this testatrix succeeded in naming trustees 
competent to carry out the provisions of a trust 
concededly valid under the laws of Massachusetts. 

It is further found by the Surrogate’s Court that 
the town of Barnstable was incorporated in 1639; 
that in 1717 the town was divided into two parishes, 
to wit, the East and West Parishes; that distinct 
municipal officers have never been chosen for either 
parish; that the selectmen, who were also assessors 
and overseers of the poor, are chosen for the whole 
town, and, as such, exercise the duties of said offi- 
cers throughout the several villages making up the 
town; that the parish lines are recognized by the 
assessors in the assessment of taxes; that by the law 
of Massachusetts towns were not entitled to take 
by bequest money in trust, the income to be applied 
for the benefit of a portion of the inhabitants of a 
territorial subdivision of the town for the purposes 
and limitations set forth in the will of said testatrix. 

It seems to us that there is no difficulty in deal- 
ing with the phraseology of the eighth clause of 
the will which describes the selectmen or other 


| municipal authorities as of the East Parish of the 


town of Barnstable. The fact that the town is 
divided into two parishes and the selectmen and 
municipal authorities are chosen for the entire town 
of Barnstable, but discharge their duties in both 
parishes, is sufficient to satisfy the language of the 
will. 

As we read this will, the act of the testatrix in 
selecting trustees was most natural and effectual 
under the circumstances. The testatrix found her- 
self in this situation: the fund she proposed to have 
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invested, devoting the income to charity, was first 
to be enjoyed by her sister for life. 

This life estate might cover a very considerable 
period of time, which proved to be the case, and 
the trust for charitable uses was to remain in force 
indefinitely, as was permitted by the 
Massachusetts. 

In this emergency, what was more natural than 
for the testatrix to appoint individual trustees; but, 
by official description, that was quite definite. In 
this manner she selected trustees and a line of suc- 
cessors apparently unbroken jor an indefinite period 
corresponding with the duration of the trust. 

There was no appointment of these officers in 
their official capacity to the position of trustees, 
nor was the bequest, in any legal sense, a giit to 
the town of Barnstable. 

The trustees appointed are private citizens and 


law of 


are to act as such, but by reason of their official | 


position are likely to have a knowledge of local 


affairs that will aid them in the discharge of their | 


duties. 

In this State, where the suspension of the power 
to alienate real estate and the absolute ownership 
of personal property is measured by lives in being, 
testators are not often called upon to act under 
the circumstances presented in the case before us. 


A very instructive case in the Supreme Court of | 


the United States bearing on the right of a testator 
to select individual trustees by their official titles 
originated in this State (Inglis v. The Trustees of 
the Sailors’ Snug Harbor, 3 Peters, 99). 

In this case, in 1830, certain provisions of the 
will of Robert Richard Randall were under review. 
He gave and devised the residue of his estate, which 
consisted of a large amount of real and personal 
property, to the the State of New 
York, the mayor and recorder of the city of New 
York (and several other persons by their official 
descriptions only) and their successors forever, in 
trust, to erect and build on the lands devised, out 
of the rents and profits, an asylum or marine hos- 
pital, to be called ‘The Sailors’ Snug Harbour,” 
for the purpose of supporting aged, decrepit and 
worn-out sailors, etc. 


chancellor of 


The will iurther provided that if his intention, | 


as above expressed, could not legally be carried out 
without an act of the legislature, he directed his 


trustees to secure it and to incorporate under it) 


for the purposes he had specified. 


A few years after testator’s death this legislation | 


was secured, and the corporation of “ The Trustees 
of the Sailors’ Snug Harbour in the City of New 


York” has ever since been managed by a board of | 


triistees acting individually, although described by 
their official titles only, consisting of the mayor, the 
recorder, the rector of Trinity Church, the presi- 
dent of the Chamber of Commerce and one or two 
others. 

Mr. Justice Thompson said, in the course of his 
opinion: “In the case now before the court there 


is no uncertainty, with respect to the individuals 
who were to execute the trust. The designation of 
the trustees, by their official character, is equivalent 
to naming them by their proper names. Each 
office referred to was filled by a single individual, 
and the naming of them by their official distinction 
‘was a mere designatio personae. They are appointed 
executors by the same description, and no objection 
could lie to their qualifying and acting as such. 
The trust was not to be executed by them in their 
official character, but in their private and individual 
capacities.” 

The court, in an elaborate opinion, sustained the 
_ devise, holding it divested the heir of his legal 
| estate or charged it in his hands with the trust 
declared in the will. 

In Wells v. Heath (10 Gray, 17) the Supreme 
Judicial Court of Massachusetts held that a devise 
| to the selectmen of a town and “ their successors in 
| office forever,” in trust to pay certain rents and 
profits to charitable uses, took as individuals. 

Merrick, J., said (p. 24): “The devise to the 
selectmen of the town of Topsfield was a good 

and sufficient description of the persons who were 
| to take the estate as devisees. It is clear that any 
words which are sufficient to denote the persons 
| meant by the testator and to distinguish them from 
all others will secure to them the property or estate 
| which may be given them in a will (6 Cruise Dig., 
tit. 38, chap. 10, § 27 et seq.).” 

We are of opinion that Catharine Sturgis, the tes- 
tatrix, designated competent trustees to administer 
the trust created by the eighth subdivision of her 
will, and, as that trust is valid under the laws of 
Massachusetts, the fund involved and its accumula- 
tions, if any, should be paid over to the said 
trustees. 

| The order of the Appellate Division and the sur- 
| rogate’s decree should be reversed, with costs in all 
| the courts, and the case remitted to the Surrogate’s 
| Court, with direction to modify the decree so as to 
| direct the surviving executor to surrender the fund 
|to the appellants, as trustees under the eighth sub- 
| division of the will of Catharine Sturgis, deceased. 


Parker, Ch. J.; O’Brien, Martin, VANN and 
| Lanpon, JJ., concur; Hareut, J., not voting. 
Order reversed. 

HO 


LITERATURE AND THE LAW. 


i\{~OMMENTING on the exceedingly dry char- 

‘acter of most legal works, Literature says: 

The average barrister in practice, if he possesses 
any literary taste, dissimulates it and lets it wither 
for lack of nourishment. Seldom is his address in 
court characterized by any literary grace; rarely, 
| indeed, in his speech brightened even by some illus- 
| tration drawn from the masters of English litera- 
‘ture. Sixty or more years ago we know that even 
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in the oie regions of the Bankruptcy Const Basil | re 
Montagu would now and then “ enliven the discus- | 
sion of a point of law by citing some weighty 
aphorism, or brilliant illustration from the De | 
Augmentis or the Novum Organum ’—a descrip- 
tion, which, it is amusing to recall, was only Mac- 
aulay’s full-dress account of an incident which he 
relates in a letter to his sister written from Basing- 
hall street: “ Basil Montagu is haranguing about 
Lord Verulam and the way of inoculating one’s 
mind with truth; and all this apropos of a lying 
bankrupt’s balance-sheet!” Now, alas! there are 
few at the bar who quote either Milton or Bacon, | 
or, indeed, anything but dreary statutes and musty | 
cases. But the great mass of law books are 
only dull, they are absolutely repellent. This may 
account for the fact that so few lawyers evince an 
enthusiasm for their science equal to that exhibited 
by Baron Parke, who is reported to have taken “ 
beautiful demurrer ” 





not | 


a 
to the bedside of a sick friend 
to comfort him in his illness, or by the old con- 
veyancer who admitted that it would be somewhat 
irksome to pore continually over abstracts of title, 
were it not that now and then he met with “a bril- 
liant deed’ which rewarded him for all his labors. 
But there are exceptions to most rules, and a few 
modern law books can be read, not only with profit, 
but with real pleasure. Mr. Birrell’s short sketch 
of the Dutics and Liabilities of Trustees, and his 
more recent volume on the Law of Copyright, are 
almost as fascinating as Obiter Dicta. Or, take Sir 
Frederick Pollock’s important works on Torts or 
Contracts, or Mr. Edward Manson’s delightful little 
book on Dog Law —a work which, probably, has 
the unique distinction of being the only English 
law book provided with a pictorial frontispiece, a 
reproduction of Landseer’s Laying Down the 
Law —or some of the articles in the recently- | 
issued Encyclopedia of English Law, and they will | 
dissipate the notion that legal text-books must | 
necessarily be mere dull compilations. | 


Occasionally, too, an unattractive work may be | 
enlivened by some interesting literary reference | 
which falls upon the stream of dreary narrative like | | 


a glint of summer sunshine. To find Sam Weller’s 
evidence in Bardell v. Pickwick set out in Pitt-Tay- 
lor on Evidence as an apposite illustration of the 
working of one of our evidential rules is delightful. 
In reported decisions we sometimes light upon 
equally pleasant surprises. In one of Lord Camp- 
bell’s Reports (vol. 3, p. 539) we have a passage 
from Boswell relating to Jack Ellis, the last of the | 
profession of money scriveners, set out in a note; 
in a Scotch report for 1829 (7 Shaw & Dunlop, 
pp. 159, 160) almost a page is devoted to an extract | 
from the Antiquary; in volume 33 of the Law Jour- | 
nal Reports (Q. B.), p. 149 is plentifully dotted with | 
poetical quotations to illustrate the use of the word | 
“team;” in a recent case (14 Times L. Rep. 532) | 
the Lord Chancellor breaks the continuity of a| 
prose narrative by quoting from Shakespeare, and 


|} remote enough from the 
| law.” 


| gets a pleasant shock, 


| of the publisher, Thos. 


—. 


the 


from Sanit S piay “ "i tieeniieaeniieteees” 
well-known lines: 


| Go call a coach, and let a coach be called, 


And let the man who calleth it be the caller, 

And in his calling let him nothing call 

But coach! coach! coach! O, for a coach ye gods, 
While more recently still in a suit before Mr. Jus- 

tice Kekewich, as to the validity of an old custom 

(L. Rep. [1898], 2 Ch. 120) we find allusions to 

the classic pages of Tristram Shandy; and in 

another, before the Court of Appeal (15 Times L, 

Rep. 231), the Lord Chief Justice takes “ judicial 

notice” of the fat boy in Pickwick. Sometimes a 


| mere name in a report will awaken pleasant fancies, 


“dusty purlieus of the 
Looking through volume 4 of Bingham’s 
Reports (Common Pleas) for the year 1828 the 
reader, familiar with his Dickens, when he chances 
at page 218 upon the case of Brooke v. Pickwick 
for the defendant there was 
none other than the famous coach proprietor whose 
name was appropriated for the work we know 
love well. Like fictitious namesake, 
Mr. Pickwick was unfortunate in his defense. Mr, 
Justice both cases, 
although Bardell v. Pickwick he appears as 
Mr. Justice Stareleigh. The real Mr. Pickwick, 
however, was not sued by any Mrs. Bardell for 
damages in respect of wounded affections, but by 
a prosaic traveler for the loss of his trunk. 

These may be small matters, but to find the pre- 
vailing dulness of law publications enlivened in any 
way, and to discover that not all lawyers and writers 
on legal subjects have vowed exclusive devotion 
to the shrine of the Annual Practice and kindred 
works, are, in the circumstances, matters 
congratulation. 


and 


so his this 


Gaselee was concerned in 
in 


for 
——_>—_—-_ 
EDDYISM BEFORE THE LAW.* 


* Spoken under appointment before the Church 
| Congress at Providence, R. I., November 13, 1900, 
| by W. A. Purrington, Esq., of the New York bar, 
lecturer on the Relation of Law to Medical Prac- 
tice in the University and Bellevue Hospital Medi- 
cal College and the New York College of Dentistry, 
and counsel to the New York State Medical 
ciation and State Dental Society. 
advance sheets of the proceedings, 


Whittaker, 


Asso- 

Printed from 
by permission 
Esq. 


I assume that in honoring me by your invitation 


|to address this congress, in association with learned 


doctors of divinity and medicine, you desire me to 
discuss from the standpoint of the law the strange 
madness, disant Christian Science, which we 
may better speak of as Eddyism, since it is neither 
Christian nor scientific. 

This brings up for consideration two questions: 


Sot 


First. Whether the doctrine of religious liberty 
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permits violation of the law in the name of 
religion, and, 
Second. Whether the practice of Eddyism, as a 


business, violates law. 


Wuat Reticious Linerty MEANS. 

There is a popular idea that religious liberty is 
established by the federal Constitution and is syn- 
onymous with license not only to think and believe, 
but to act, according to the dictates of what each 
man may be pleased to call his conscience. In 
fact, the States delegated to the nation no control 
over religion, and the Constitution only forbids 
congress to legislate concerning the establishment 


or free exercise of religion, or to establish religious | 


tests as qualifications for holding national office. 


What we mean by religious liberty is, that the | 


State will not impose upon us conformity to any 
theological dogma or mode of worship; will neither 
tax us to support religion nor favor one sect over 


another, and will allow us to worship openly in| 


our own way so long as we do not break the peace, 
offend decency or disturb the public welfare; but 
we are not at liberty to commit in the name of 
religion acts prohibited by law as being, by the 
common consent of mankind, immoral or harmful 
to the community. 

We may worship as many gods as we please, but 
even a bishop may have only one wife. It is true 
that in Utah, St. Paul’s precept to Timothy, “A 
bishop then must be blameless, the husband of one 
wife,” is construed to mean that he must be the 
husband of at least one. But our national Supreme 
Court has held, in the Mormon cases, that saints of 
the Latter Day Church may not lawfully practice 
or even teach and encourage the practice of 
polygamy or bigamy, notwithstanding that church's 
teaching that its male members who fail to take 
plural wives, “when circumstances admit,” 
“liable to damnation in the world to 
“Crime,” said the court, “is not less odious be- 


are 
come.” 
cause sanctioned by what any particular sect may 
designate as religion.” And dealing with lighter 
matters it has been held no invasion of religious 
liberty to punish Salvationists for pounding drums 
or blowing cornets in violation of city ordinances, 
and no infringement of free thought to punish pub- 
lic blasphemy and Sunday desecration. 

The next question then is, does the practice of 
Eddyism, as a business, violate 

We all that the this 
grows out of its pretense that its disciples can cure 


law? 


know vogue of delusion 
by Divine power diseases and injuries that baffle 
mortal skill; and that they undertake the cure of 


the sick as a regular business for hire. 


THE 


Laws REGULATING 
or MEDICINE. 


Score OF THE PRACTICE 

In the absence of statutory restrictions everyone 
may earn a living by any honest business. He 
may, like Faust, study and practice or without 


study practice ‘ juristerei und medicin und leider 


auch theologie.” But it is within the police power 
of the State, and entirely proper and desirable to 
forbid to the ignorant and inept any calling, if its 
proper performance requires education and train- 
ing and its improper performance, for lack of 
knowledge and skill, imperils the health or welfare 
of the citizen or the general public. This is the 
principle upon which rest all the laws regulating the 
practice of medicine, and it has been approved by 
the Supreme Court of the nation (Dent v. West 
| Virginia, 129 U. S. 114), and by the highest court 
| of every State wherein they have been passed upon. 
| These laws do not, as is often falsely pretended, 
| prohibit or establish any system of therapeutics. 
| They only prescribe that the business of treating 
|the sick and injured shall not be undertaken by 
persons ignorant of those branches of science, such 
as anatomy, physiology, pathology, etc., knowledge 
of which is recognized by the universal common 
sense of mankind as requisite to the understanding 
of the human machine and its derangements. 
Wuat Constitutes PRACTICE OF MEDICINE. 
No entirely satisfactory definition of the term 
practice of medicine has been given by the courts. 
Diet, cleanliness, exercise, general regimen and 
mental influence have always been used by sensible 
physicians in the treatment of their cases. 
and the use of instruments are not necessary 
factors in curing the sick and injured. Modern 
science tends to minimize the use of drugs; and 
treatment of malades imaginaires by bread pills is 
an ancient form of mental influence recognized by 
the faculty. 
Nevertheless, 


Dosing 


the New York Supreme Court 
held some years ago, in Smith v. Lane (24 Hun, 
622), a masseur’s action to recover fees, that the 
term practice of medicine necessarily implied 
administration of remedies or use of instruments; 
the purpose of the statute being, in the court’s 
opinion, to confine these dangerous agents 
skilled hands. This decision is open to criticism. 
It was not made by the tribunal of last resort and 
has been rejected in some jurisdictions, while fol- 
lowed in others; among the latter in this State of 
Rhode Island, whose Supreme Court, in Mylod’s 
case (40 Atl. 753), held that defendant’s methods, 
as a Christian Scientist, did not constitute practice 
of medicine, saying: 


io 


* Prayer for those suffering from disease or 
words of encouragement, or teaching that disease 
will disappear and physical perfection be attained, 
as a result of prayer, or that humanity will be 
brought into harmony with God by right thinking 
and a fixed determination to look on the bright 
side of life, does not constitute the practice of 
medicine in the popular sense.” 

We shall see later that prayer “ 
sense” is part the 
| Mrs. Eddy. 

In Nebraska, on the other hand, where the stat- 


in the popular 


not of method pursued by 
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ute defines a medical practitioner as “anyone who 


shall operate on or profess to heal or prescribe | 
for or otherwise treat any physical or mental ail- | 


ment of another,” the practice of Eddyism was held, 
in Buswell’s case (40 Nebraska, 156), to be practice 
of medicine and punishable without infringement 
of constitutional rights. The court, in rendering 
decision, compared Buswell, the Eddyite, to Simon, 


the sorcerer, who thought to purchase the gift of | 
God for money, and, with Gehazi, Elisha’s servant, | 
who, when his master had gratuitously cured Naa- | 
man of leprosy, followed the Syrian, saying: “ As| 


the Lord liveth I will run after Him and take 
somewhat of Him.” On the constitutional point 
it said: “ The exercise of the art of healing for com- 
pensation, whether exacted as a fee or expected as 


a gratuity, cannot be classed as an act of worship; | 


neither is it the performance of a religious duty.” 
And, differing from the New York Supreme Court, 
it held that “the object of the statute is to protect 
the afflicted from the pretensions of the ignorant 
and avaricious, and its provisions are not limited 
to those who attempt to follow beaten paths and 
established usages.” 

That the Nebraska court was justified im its inti- 
mation that the Eddyites pursue an avaricious 
business, may be demonstrated from Mrs. Eddy’s 
own words showing that she and her disciples, like 
Gehazi and the false prophets, follow the sick to 
“take somewhat from them” by vain conceits. 


AVARICE OF EppyiIsmM. 

Prefacing her Miscellaneous Writings, she says: 

“Tn the early history of Christian Science among 
my thousands of students few were wealthy. Now, 
Christian Scientists are not indigent and their com- 
fortable fortunes are acquired by healing mankind 
morally, physically, spiritually.” 

Elsewhere she thus encourages her disciples: 

“The population of our principal cities is ample 
to supply many practitioners, teachers and preach- 
ers with work” (Ret. & Int. 102). 

But the climax of this gospel of greed and char- 
latanry is found in this extraordinary utterance: 

“ Christian Science demonstrates that the patient 
who pays whatever he is able to pay for being 
healed is more apt to recover than he who with- 
holds a slight equivalent for health” (Misc. Writ. 
300). 

Buswell, whom the Nebraska court aptly com- 
pared to Gehazi, understood these teachings of the 
Mother, for, when asked if he took pay for treat- 
ment, he answered: 

“Asa rule I do not. We tell them we leave the 
question to them and God. * * * Jesus says 
the laborer is worthy of his meat, and we expect 
that those who we spend our time for to remunerate 
us for it. If they are not willing to part with a 
sacrifice themselves, it is not expected that those 
should reap the benefit.” 


| 
| for money? 


Is this apostolic or Christian, a giving free y of 
what Mrs. Eddy pretends to have freely received, 
or is it a blasphemous offer to sell the gift of God 
/, physician teaching that his patient's 
cure depends cn .he payment of fees would be 
ostracised in his profession and the community. 


MANSLAUGHTER BY EppyIsM. 


The graver question now comes: Are Eddyites, 
whose patients die in consequence of their treat- 
ment, guilty of manslaughter? I answer, unhesi- 
tatingly: ‘ Yes.”” Where, as in Nebraska, the 
business of Eddyism is regarded as _ unlicensed 


! medical practice and a misdemeanor, the patient’s 
| death constructively renders the attending Scientist 


guilty of felony. And even where the New York 
and Rhode Island rule obtains, the patient’s death 
constitutes manslaughter whenever it can be shown 
to have resulted directly from the foolhardy pre- 
sumption, neglect and reckless exclusion of agents 
and methods that could demonstrably have saved 
life. This, I think, may be safely asserted under 
the authority of Pierce’s case, in Massachusetts 
(138 Mass. 165). The difficulty in prosecuting such 
cases lies more in establishing the proximate cause 
of death than in applying the principle. 
Illustration may make the point clearer: 
Mr. Carol Norton, one of Mrs. Eddy’s lecturers 
im partibus, came to my office some time ago to 
exhibit what he called medical proof of the cure by 
Christian Science of “incurable cancer” and other 
diseases baffling human skill. His proofs had no 
more evidential value than like certificates that 
accompany every quack nostrum in the market. 
One oi them was his own statement that he had 
personally restored a dead child to life. I asked 


| him whether, if a child were bleeding from a 


severed artery and a surgeon, with proper appli- 
ances, were procurable, he would dare to exclude 
the surgeon’s aid and try to check the gush of 
arterial blood by Mrs. Eddy’s methods. After 
some evasion he said that he “ believed the proper 
application of mind power would do the same 
work, if not better than any other method.” 
I quote his precise words as he wrote them out 
subsequently. I said to him that if, under such 
circumstances, he should turn away a surgeon, and 
the child should die, he would be guilty of man- 
slaughter, if not of murder, and that is still my 
opinion. 

In passing, | may say that — on behalf of a client 
who knew that Mr. Norton was coming to convince 
me that cancer could be cured —I offered that dis- 
tinguished Christian Scientist $5,000 to effect a 
cure in a specific case. He declined to undertake 
it, on the ground that he was leaving the city. 
I suggested that absent treatment would do. But, 
although he had just told me of a case, of typhoid 
in Paris cured by a healer in New York, he still 
declined the iee, which certainly seems large enough 
to have set the infallible principle in motion. 
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Mrs. Eppy’s INcoNsIsteENT TEACHING AS 


OBSTETRICS AND SURGERY. 


TO 


Perhaps the best illustration of Mrs. Eddy’s dar- 
ing self-contradictions and shrewd perception of 
what the real danger of the law is may be found in 
her teachings as to surgery, and, especially, obstet- 
rics. In her text-book, “ Science and Health With 
Key to the Scriptures,” which I quote from the 


thirty-second edition, she says, upon page 328, that 


“Christian Science is always the most skillful sur- 
geon, but surgery is the branch of its healing that 
will be last demonstrated,” and, therefore, “ until 
the advancing age admits the efficacy of surgery 
of mind it is better to leave the adjustment of 
broken bones and dislocations to the fingers of a 
surgeon!” 

In the same text-book, and, pray, remember that 
I am quoting her exact words: 


“ Anatomy, physiology, treatises on health sus- 
tained by what is termed material law, are the 
husbandmen of sickness and disease” (p. 183). 
“ Physiology is anti-Christian” (p. 171). “‘ A Chris- 


tian Scientist never gives medicine, never recom- | PFO? ‘ : 
| scientific knowledge in their day. 


mends hygiene, never manipulates” (p. 374). “ My 


experience has proven to me the fallacy of the | . 4 , 
promise them earthly immortality. 


medical art, that its theory is pernicious ” (p. 320). 
“Diplomas no more confer a rightful power to kill 
people than does the assassin’s steel” (p. 305). 


She says over and over that medicine, hygiene, 
exercise, manipulation, even every form of mental 
treatment, except her own, are baneful. 

Of birth, she says: 


“To attend properly the birth of the new child 
or the divine idea you should so detach mortal 
thought from its material conceptions that the birth 
will be natural and safe’”’ (p. 349). 
must relinquish their belief in other methods than 
the divine, before the curse can be removed which 
says to woman: ‘In sorrow thou shalt bring forth 
children’ ” (p. 479). 

Yet, notwithstanding this specific teaching, 
Mrs. Eddy, having realized that in this class of 
cases it is comparatively easy to trace the death of 
mother or child to malpractice, has ordained by the 


thirty-third article of the By-Laws in her Church | 


Manual that her teachers of obstetrics shall not 
only be loyal Christian Scientists, but “ shall also 
have taken the degree of M. D. and be duly quali- 


authorized by the State,” and that students shall 
prepare papers ‘ 


safe delivery of the mother.” 

In short, she teaches in her text-book that there 
is no pain, no physical suffering, no death, and 
that all medical knowledge is distinctly harmful, 
and, yet, in her Church Manual she requires her 
teachers, in a special branch, to 
Could she plainly 


hold medical 


diplomas. more say to 


| one, if rightly applied, cures all.” 


* Mortal minds | 





her | 
pupils: Confine your practice to cases of nervous | 


and mental disorders where, causes being obscure, 
success may be claimed, and failure attributed to 
wrong thought; but avoid surgery where your 
ignorance will be demonstrable, and have, at least, 


|a mid-wife’s knowledge of obstetrics — lest you be 


sued civilly for 
manslaughter. 

It is only just to say that Mrs. Eddy’s practice 
is in accord with this part of her teaching. She 
says there is no pain, and no disease, and that she 

“restore decaying bones to healthy condition ” 


malpractice or criminally for 


can 
(pp. 16, 359), yet she had her teeth extracted by 
Dr. Fletcher, of 77 N. Main street, Concord, N. H., 
under the so-called ‘“ painless method” by local 
anaesthesia and she now wears artificial dentures 
made by him. 


Civit Liapitity or Puysicians AND EDDYITES FOR 
MALPRACTICE. 

The law does not regard physicians as insurers, 
and in civil suits for malpractice only requires them 
to prove that they exercised, according to their best 
judgment, the average skill and knowledge of their 
profession, with regard to the advanced stage of 
Physicians know 
and admit that their patients are mortal and do not 
Eddyites, on 
the other hand, should logically be treated as 
insurers; for Mrs. Eddy and her disciples distinctly 
say that her principle of cure, namely, “ mind is all 
and matter naught” (p. 14), is “ divine and apodic- 
tical governing all” (p. 11). Being divine, it must, 
therefore, cure in every instance, there is no room 
for failure; and, in fact, Eddyites claim, in the 
words of Mr. Norton, that “ the principle that cures 
Failure, there- 
fore, admits a false pretense, admits that the prin- 
ciple is not divine, or that God, who revealed it, 
has failed to teach its rule of uniform application. 

It remains to be seen what rule of civil liability 
will be applied, in civil damage cases, to those who, 
denying the existence of pain in the patient, take 
anaesthetics when called upon themselves to 
undergo surgical and dental operations. 

SANITARY Laws. 

There is another respect in which the law is a 

stumbling block to Christian Scientists. There are 


| excellent sanitary statutes requiring the report and 


quarantine of contagious diseases; the adoption of 


| sanitary and prophylactic methods, such as vaccina- 
fied to practice obstetrics and shall have a diploma | 


tion, the report of deaths. Christian Scientists, in 


| failing to report these cases, violate the law and are 
‘giving in detail the physical and | 
mental treatment requisite for the scientific and | 


punishable. In reporting them they admit the truth 
of what they, on principle, deny. I need not do 
more than suggest to you the wickedness of an 
Eddyite who should undertake the treatment of a 
small-pox case, in a tenement-house full of children, 
and conceal its existence the sanitary 
authorities. 


from 


SpectaAL LEGISLATION. 
There are some who have urged the need of 
special legislation to restrain the practice of Eddy- 
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ism. The wisdom of this is doubtful. Certainly 


rule. Mrs. Eddy, an old woman past eighty, will 
soon die and her cult will perish with her. Doubt- 
less she will be succeeded by other imposters. She 
herself has succeeded Cagliostro, Matthias and their 
like and is contemporary with Dowie, Truth and 
Schlatter. 


Mrs. Eppy’s 


Moreover, the American humor is 
bound, sooner or later, to assert itself and destroy 
Eddyism without crowning it~ with 
martyrdom. 

It is not possible to think of Mrs. Malaprop as 
founding a permanent religious cult; and, yet the 
pretentious ignorance of that delightful old lady, 
born of imagination, is not more amusing than 
Mrs. Eddy’s. When the discoverer of Christian 
Science speaks of Delilah leading us into the “ toils 
oi the enemy where Cerberus (the apt symbol of 
Animal Magnetism) waits to devour the seli- 
deceived” (Ret. & Int. 73), Mrs. Malaprop rises 
before us; and we hear her also in this definition 
of pantheism, taken from Mrs. Eddy’s annual mess- 
age to her church in June, 1808: 


AMUSING IGNORANCE. 


sense of 


cheap 


“The word pantheism is composed of two words, 
‘Pan’ and ‘Theism.’ Pan stands for a deity in 
mythology; theism, for a belief concerning deity 
in theology. Pan in imagery is preferable to pan- 


theism in theology. The mythical deity may please 
the fancy, while pantheism suits not at all the Chris- 
tian sense of religion. 


Pan, as a deity, is supposed 
to preside over sylvan solitude, and is a horned and 
hoofed animal that poorly 
phase of the genii of the forest: 


presents a_ poetical 

“Sacred solitude, divine retreat; 

Choice of the prudent, envy of the great.” 

To the Boston Herald, suggesting, June 
eighth, that “apparently her celestial intimacies 
have not improved her etymology,” Mrs. Eddy, 
after due deliberation, replied on June seventeenth: 


on 


“T happened to know the derivation of this word 
before my etymology was belied.” 

Did Sheridan put any nicer “derangement of 
epitaphs”” into the mouth of Mrs. Malaprop? 


Mrs. 


Commenting on the court’s description of Eddy- 
ism in the Mylod case, I said we should presently 
see that prayer, in its “popular sense,” that is, 
prayer to a personal god, is no part of Mrs. Eddy’s 
method. Here are her own words denying God's 
personality: 


Eppy’s TEACHING AS TO PRAYER. 


“God is mind. 
son” (p. 397). 

“ Prayer to a personal god affects the sick like 
a drug that has no efficacy of its own, but borrows 
its power from human faith and belief” (p. 389). 

“The only beneficial effect of prayer is on the 


He is divine principle, not per- 


/human mind making it act more powerfully 
nothing more is needed than to widen the narrow | 
definition of practice of medicine to the Nebraska | 


= eed 
— 


on the 
body through a stronger faith in God. This, how- 


ever, is one belief casting out another —a belief in 
the unknown casting out a belief in sickness. It js 


'not truth that does this” (p. 488). 


This, then, is the sum of the whole matter, from 
the law’s standpoint; there is nothing in the doc- 
trine of religious liberty to shield those engaged 
in the business of Eddyism from punishment when 
they disobey the laws regulating the practice of 
medicine, prescribing sanitary measures and _ for- 
bidding unjustifiable homicide. The only special 
legislation, if any, desirable in the premises is a 
widening, where necessary, of the definition of 
medical practice, to the end that ignorant Eddyites 
be not favored above learned physicians. 

The wise policy in dealing with the delusion is to 
turn on the light, and show honest worshippers how 
grotesque, inconsistent, dishonest and laughable is 
their idol, how irreverent and how profane. And 
that task is eminently for you, the spiritual teachers 
of the people and for that great agency of informa- 
tion.— The Press. 

a a 


THE DIVORCE SCANDAL. 


Q* COURSE, it is possible for a lawyer to 
make a specialty of divorce cases and abstain 
The 


are, 


from dishonorable practices. bench and _ bar 


and more intelligent 
aware that “ divorce lawyers,” 


laymen however, well 
as a class, are dis- 
reputable shysters, and that all suits in which they 


Yet, 


for many years the advertisements of these persons 


appear are subjects of legitimate suspicion. 


have constituted a regular feature in some of the 
newspapers, comparable to the advertisements of 
medical practitioners, who, under the flimsiest dis- 
guise, offer their services and an asylum to women 
for the performance of criminal operations. Bar 
and medical associations have neglected their duty 
as conservators of professional morals in not keeping 
systematic watch of these abusers of a professional 
license and driving them out of business. In People 
v. Goodrich, in the Supreme Court of Illinois (79 
Ill. 148), and People v. McCabe, in the Supreme 
Court of Colorado (32 Pac. 280), it was held that the 
insertion of 
papers by divorce lawyers, substantially similar to 


anonymous advertisements in news- 
many of those which have been appearing during 
a long period in the New York journals, constituted 
ground for disbarment. 

Accidentally, as it seems, through the identifica- 
tion by a stenographer of a standing witness of 
many elaborate fraud con- 
the “divorce mills’’ of this city 
and the righteous public indigna- 
tion excited will, doubtless, render it possible to 
accomplish, through legislation, a measure of 
reform which we have previously advocated, pro- 
posed by Judge Beekman a few years ago and 
Before speak- 


aliases, an scheme of 
ducted by one of 


has been exposed, 


approved by many of his associates. 
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? | 
ing of such project, it may be well to suggest to our 
brethren of the lay press the advisability of continu- | 
ing to exploit the extreme folly of having any deal- 
ings whatever with advertising divorce lawyers. 
Though the reform in view may practically close 
the courts of this city, and even of this State, to 
their operations, they will still have other States in 
which to lay their venues. Their dupes are usually 
inexperienced women ignorant men. Even 
though no criminal fraud be committed, it is not 
uncommon for divorce shysters to obtain divorces | 
in the courts of sister States without personal ser- 
vice of process within the jurisdiction or appear- 
ance for the defendant. The knowledge should be 
spread: as widely as possible that such decrees are 
absolutely nugatory here, indeed, that a person who 
marries in New York on the faith of one of them | 
may be punished for bigamy. In this respect the | 
law of New York maintains, perhaps, the most 
uncompromising policy to be found in the Union. 
The danger of intrusting one’s interests in a divorce 
case to any person other than a lawyer of recognized 
ability and character may well be emphasized to the 
public. 


or 


The proposed reform of our new system is the cre- 
ation of a new officer, whose province shall be similar 
to that exercised in divorce cases by the queen's 
proctor in England. He will be the State’s attor- 
ney in what is a three-cornered controversy, with 
the State as one of the parties. 
ties it might be well to proctorial 
functions on the local district attorney, though it is 
to said that in sparsely-settled communities, 
where everybody knows else and all 
about the business of everybody else, there is less 
The 


court attorney will receive service of papers in di- 


In the smaller coun- 
impose such 
be 


everybody 
necessity for special counsel for the public. 


vorce cases, investigate the circumstances so far as 
possible out of court, cross-examine plaintiff's wit- | 
nesses, subpoena witnesses of his own; in short, 
prepare himself for trial on the issues of collusion, 
connivance or procurement, if there be any fair 
ground for seriously raising such an objection. The 
scheme disclosed by the present scandal is a very 
primitive and bold one, which could not have suc- 
ceeded at all, if the standing witnesses and standing 
counsel for defense had not appeared before different 
judges and referees in different cases. If all actions 
for divorce were required to pass the scrutiny of a 
single public bureau, not only would such a bald 
system of fraud be impracticable, but every divorce 
specialist would realize that even ingenious fraud 
stood a good chance of detection. Furthermore, a 
court attorney would contribute to the administra- 
tion of justice to plaintiffs in honest cases. The 
function of State’s counsel is now discharged by the 
trial judge, who must act purely on first impressions. 
Not infrequently judges, having their suspicions 
aroused by the obviously acquiescent attitude of the 
defendant, or referees, who perceive that the defend- 
ant appeared merely for the purpose of enabling the 


plaintiff to obtain a reference, jump to the conclusion 
that there has been connivance in the commission 
of the acts relied on for the divorce. Injustice has 


| thus been done to plaintiffs who were absolutely 


innocent of collusion in such wrongful acts and were 
legally and morally entitled to judgment. Investi- 
gation out of court would tend to obviate the force 
of mere appearances of evil— New York Law 
Journal. 
a 
POINT OF VIEW. 


A member of the Pennsylvania bar, recently 
translated, is credited with the following sentiment 
expressed prior to his translation. Let us hope he 


will live up to it. 


You may sing of the judge, Common Pleas judge, 
Or any judge that you please; 
I go for the judge, the nice old judge, 
That knowingly takes his ease, 
And looking wise from behind the bench, 
At the rate of six thousand a year, 
Cares not a hair in his sound old head 
Who goes to the front or rear. 


Not his is the bone they are fighting for, 
And why should the judge sail in, 

With nothing to gain, but a chance, perhaps, 
To lose in strife and chagrin. 

There may be a few, perhaps, who fail 
To see it quite in this light; 

But when the fur flies, I'd rather be 
The outside judge in the fight. 


I know there are some — of judges I speak — 
That think it is quite the thing 
To take the part of one in the fight, 
And hop right into the ring; 
But I care not a hair what any may say, 
In regard to the wrong or the right, 
My judgment goes, as well as ‘my rhyme, 
For the judge that keeps out of the fight. 
— Legai Intelligencer (Phila.). 
> 
SUNSTROKE NOT AN ACCIDENT BUT A 
DISEASE. 


N RAILWAY Official and Employes’ Acc. Ass’n 
v. Johnson, decided by the Court of Appeals of 
Kentucky in October, 1900 (58 S. W. 694), it was held 
that although an accident policy provides that it 
shall extend only to injury or death from “ ex- 
ternal, violent and accidental means,” and not to 
injuries or death caused or contributed to by dis- 
ease, the company is liable for the full amount of 
the policy if insured dies from sunstroke received 
in the line of his duty as a railroad employe, where 
the policy also expressly provided that the company 
should be liable for only one-fourth of the amount 
of the policy if the disability or death of insured 
was caused or contributed to by sunstroke while 
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not in the line of his duty as railroad employe. The | 
court said in part: 

“The provisions of the policy bearing on the | 
question read: ‘The insurance under this policy | 
shall extend only to physical bodily injury result- | 
ing in disability or death, as hereinafter expressed, 
and which shall be effected while this contract is 
in force, solely by reason of and through external, 
violent and accidental means, within the terms and 
conditions of this contract, and which shall, inde- 
pendently of all other causes, immediately, wholly, 
totally and continuously from the date of the acci- 
dent causing the injury, disable the insured, and 
prevent him from doing or performing ary work, 
labor, business or service, or any part thereof, | 
within the conditions of this contract. * * * If! 
any injury causing disability or death entitling the | 
insured to claim benefits under the provisions of | 
this policy be caused or contributed to * * * by'| 
sunstroke or freezing while not in the line of his | 
duty as a railroad employe, * * * then, in such 
case, the limit of the association’s liability shall be | 
one-fourth of the sum otherwise payable, anything | 
to the contrary herein notwithstanding. * * *| 
Injuries intentionally inflicted by the insured, 
* * * or injuries or death caused or contributed | 
to by disease or infection, * * * are not covered 
by this policy.’ It is insisted by counsel for appel- | 
lant that death caused solely by sunstroke while 
in the discharge of duty is not covered by the 
policy; that this is not external, violent or acci- | 
dental injury, but is death by reason of disease; 
and that, therefore, there can be no recovery. If, 
we were to go to the adjudicated cases on this | 
subject, or to reason the case out, much might be 
said the one way or the other. But we are not left | 
to an interpretation of this policy as to death caused | 
by sunstroke, as to whether it is considered acci- | 
dental. The policy itself, after providing that injury | 
or death caused or contributed to by disease or | 
infection is not covered by the policy, expressly | 
provides that disability or death caused by or con- | 
tributed to by sunstroke or freezing while not in 
the line of his duty as railroad employe, shall | 
reduce the liability to one-fourth. There is, then, 
an express liability where death is caused by sun- | 
stroke. If the sunstroke occurs while insured is not 
in the line of his duty, the liability is one-fourth. 
This certainly means if the sunstroke be received 
while in the discharge of his duty there would be 
full liability.” 

It will be seen that this decision turned upon the 
interpretation of the particular policy in suit, it 
being therein provided that in case of disability or 
death caused by or attributed to sunstroke or freez- 
ing, while not in the line of duty as a railroad 
employe, the liability shall be limited to one-fourth 
of the sum otherwise payable. It was inferentially 
concluded that if a sunstroke causing death be 
suffered while in the discharge of such duty there 
should be full liability. The court says that if the 





| during the night. 


a 


adjudicated cases or abstract reasoning were to be 


| relied on, “ much might be said the one way or the 


other.” 


We know of only two adjudicated cases on the 
general question: Sinclair v. Assurance Co. (3 El, 
& El. 478) and Dozier v. Fidelity and Casualty Co, 
of N. Y. (46 Fed. 446). In the former case the 
opinion was written by Chief Justice Cockburn and, 
both in the English and the American case, the 
conclusion was reached that death by sunstroke 
or heat prostration is to be classed as one by dis- 
ease and not by accident, within the meaning of 
the ordinary clause of an accident policy insuring 
against bodily or personal injury sustained by, or 
in consequence of, accident, or “through external, 
violent and accidental means.” The conclusion of 
these cases has been adopted as satisfactory and 
authoritative by the leading text writers on the 
subject of insurance. (See Bliss on Insurance, sec. 
390; May on Insurance, 3d ed., sec. 519; Niblack 
on Accident Insurance and Benefit Societies, sec. 
375; Joyce on Insurance, sec. 2866.) The following 
reasoning from the opinion in Dozier v. Fidelity 


|and Casualty Co. (supra) sufficiently demonstrates 
| the correctness of such view: 


“A Standard Encyclopedia (Britannica, vol. 22, 


|p. 666) terms it (sunstroke) a ‘disease,’ and pre- 


scribes its methods of treatment. From this and 


| other standard works we collate the following facts: 


That it is a term applied to the effects upon the 
central nervous system, and through it upon other 
organs of the body, by exposure to the sun or to 
overheated air. ‘Although most frequently ob- 
served in tropical regions, this disease also occurs 
in temperate climates during hot weather. A moist 
condition of the atmosphere, which interferes with 
the cooling of the overheated body, greatly in- 
creases the liability to suffer from this ailment.’ 
The common notion that sunstroke or ‘heat pros- 
tration,’ as it is termed in the petition, comes like 
a stroke of lightning from a piercing ray of the 
sun, is utterly at fault. It affects persons frequently 
It often results from over- 
crowding in quarters, as in the case of soldiers 
in barracks, and to persons in poorly ventilated 
rooms. Also persons whose employment exposes 
them to heat more or less intense, such as laundry 
workers and stokers, are apt to suffer from this in 
hot seasons. ‘Causes calculated to depress the 
health, such as previous disease, particularly affec- 


| tions of the nervous system, anxiety, worry oF 


overwork, irregularities in food, and, in a marked 
degree, intemperance, have a predisposing influ- 
ence; while personal uncleanliness, which prevents, 
among other things, the healthy action of the skin, 
the wearing of tight garments, which impede alike 
the functions of heart and lungs, and living in overt- 
crowded and unsanitary dwellings, have an equally 
hurtful tendency.’ Longmore, in his reports of 
cases occurring in the British army in India, where 
it is quite prevalent, attributes it much to the fowl 
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air and badly ventilated quarters, and he also speaks 
of its pathological conditions. In all its forms, 
ranging from ‘heat syncope’ and ‘heat apoplexy’ 
to ‘ardent thermic fever,’ it is subjected to medical | 
treatment as a disease, and its fatality is estimated | 
at 40 to 50 per cent. With what propriety for accur- 
acy, therefore, can this malady be termed an acci- 
dent, any more than cholera, small-pox, or yellow 
fever, or apoplexy? It may be an accident that 
a person is exposed to it, but the conditions under 
which the human system may be affected by it cer- | 
tainly belong to natural causes, which may reason- 


ably be anticipated, as they come not by chance. | Cal 


The term ‘accident,’ as used in the policy, is pre- | 
sumed to be employed in its ordinary, popular | 
sense, which means ‘happening by chance;’ ‘ un- | 
expectedly taking place;’ ‘not according to the | 
usual course of things.’ So that a result ordinarily, | 
naturally, flowing from the conduct of the party | 
cannot be said to be accidental, even where he may 
not have foreseen the consequences.”—N. Y. Law 
Journal. 
—>—_—_ 


| physically or mentally, 


| . 
| the judgment of the court may be reversed.” 


| hand, that the court, 
| ficient to warrant a conviction, may advise the jury 
/to acquit and they must follow such advice (Code 
_of Criminal Procedure, § 410), but, on the other 


is disabled 
by disease, domestic afflic- 
tion, ignorance of the vernacular tongue,.loss of 
hearing, or other like cause, from properly per- 
forming the duties of a juror. But the erroneous 
exercise of this power is a matter of exception by 
the prisoner, for which, in an extreme case of abuse, 
It has 
been held that in order to constitute error the exer- 
cise of this function by the court of its own motion 
must be one of oppression to the defendant (State 
v. Ostrander, 18 Iowa, 435; People v. Lee, 17 
. 76). 

The question arises whether failure to agree upon 
a conviction in a plain case is sufficient to authorize 
the court to exercise a discretionary power of dis- 
charge, not as to a particular controversy, but for 
the term. It must be remembered, on the one 
if it deem the evidence insuf- 


though in all other respects competent, 


| hand, that the court may not direct a verdict of 


DISCHARGE OF JURORS BECAUSE OF RE.-)| 
FUSAL TO CONVICT. 


New York, November 23, 1900. 


Editor Law Journal: 

Quite recently a high criminal judge oi this city 
reprimanded a jury for failing to convict and dis- | 
charged them for the term. This instance and 
similar ones are quite frequently reported in the 
daily press and seem to pass without criticism. 

Was the conduct of this judge proper and is ed 
part of the duty of a criminal judge to secure con- | 
victions? If so, what is the effect of the statute 
which provides that the jury shall be exclusive | 
judges of all questions of fact in criminal cases and 
what becomes of the right to a jury trial as secured | 
by the federal and State Constitutions and the law 
of the land? If not, and the judge overstepped 
his functions in the case alluded to, it seems as 
though the defendant in the next succeeding case 
might possibly interpose successfully a challenge to | 
the panel. Otherwise a judge, by a continuous 
process of elimination, might exclude from the | 
panel all jurymen who are unwilling to convict in 
doubtful cases. 

I am not a criminal lawyer and would like to 
hear from the criminal bar on this subject. 

ALFRED B. CRUIKSHANK. 


| 


! 


The question whether the judge jail properly 
in the case our correspondent refers to is not neces- 
sarily disposed of by conceding that it is not the 
duty of a criminal judge to secure convictions. In| 
Wharton on Criminal Law, section 3139, it is laid | 
down as a general principle that “the court, of its 
own motion, without the suggestion or the consent 
of either party, may excuse or set aside a juror who, | 


‘ 


guilty (Howell v. People, 5 Hun, 620, 69 N. Y. 
607; Case v. People, 6 Abb. N. C. 151). Although, 
therefore, the evidence in support of a person’s guilt 
be undisputed and overwhelming, the question 
whether or not he shall be convicted must be sub- 
mitted to the jury. If the jury refuse to convict, 
there occurs, pro tanto, a failure of the jury system. 
This is the situation that has arisen in some of the 
southern States in lynching cases, where juries 


| exercise might without right to prevent the admin- 


istration of justice. In such a case, although the 
action of the jury may be classed technically as 
passing upon a question of fact, what they really do 
is to exercise a purely legal prerogative in the very 
teeth of the facts. The’constitutional and statutory 
law of New York expressly recognizes a jury’s 
power to adopt such course in prosecutions for 
criminal libel by granting them the function of de- 
termining the law and the facts. When a jury in 


|a prosecution other than for libel refuses to convict 


in spite of the evidence, they in reality arrogate 
the right to determine a question of law, and when 
a judge assumes to discharge a jury with a repri- 
mand, because of failure to convict under such cir- 
cumstances, we do not believe there is any sub- 
stantial ground for contending that the right that a 
jury shall be exclusive judges of all questions of 
fact has been infringed as to any other defendant 
who may be called upon to stand trial at the same 
term before jurors drawn from the same panel. 
It rather seems legitimate to hold that the  par- 


| ticular jurors have disclosed a general moral or 


| mental disability authorizing the trial judge in his 
discretion to discharge them. There is at least 
a very strong presumption that they have con- 


_temned the obligation expressly imposed by sec- 


tion 419 of the Code of Criminal Procedure that, 
“ although the jury have the power to find a general 
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verdict, which includes questions of law as well as 

of fact, they are bound, nevertheless, to receive 

as law what is laid down as such by the court.” 
There may be doubt of the propriety of the exer- 


cise of the discretion in question in a case where | 


there is some evidence on behalf of the defense. 
Nevertheless, if the evidence of guilt be very 
strong, both direct and circumstantial, and there be 
nothing on behalf of the defendant except his bare 


denial, the situation is not very different from that | 


of a case in which there is no evidence for the 
defense. 

As our correspondent intimates, the custom has 
grown up of occasionally discharging juries with 


Rolfe and George Thorp. The climax, the bloody 
Indian uprising is also the same in both books, 
although Miss Goodwin's tale has much less slaugh- 
ter and bloodshed, is less complicated in plot, and 
is told in fewer pages. That it is told admirably, 
| however, no competent judge of literary workman- 
ship is likely to deny. The heroine, Betty Romney, 
who comes to the shores of Virginia in the first 
| shipload of wives, to escape a titled marriage with 
a man she hates, chosen for her by her father, is 
a charming creation— one with whom the reader, 
as well as the hero of the romance is certain to fall 
in love. The book is written in quaint, captivating 
style, the very atmosphere and spirit of the colonial 


a reprimand, and certainly as far as this State is| period being admirably caught, and it can be said 
concerned, we have never heard any suggestion | without exaggeration that there is scarcely a super- 
that actual injustice had resulted. We believe that | fluous word in it. Asa story of love and adventure 
the court has a general discretion in the premises, | it has few equals among the books of the day; 
but is one to be sparingly exercised. In speaking | it holds the interest of the reader enchained, and 
of this subject on a former occasion, we said that | throughout is pure, wholesome and full of beauty — 
“there is little danger that the practice will become | a book to have and to hold. 
common or be. abused. Indeed, a judge who de- | 
generated into a common scold would speedily lose 
all influence, so that his diatribes would fall flat. | 
But it is legitimate and valuable in its effect on) In this charming story of old Marblehead in the 
public sentiment for a judge to express righteous | Revolutionary period, Miss Devereux has _pro- 
indignation over exceptional and _ farcical ver- | duced a book in which history and love are de- 
dicts.".—New York Law Journal. | lightiully blended—a romantic story of the times 
|that tried men’s souls. The atmosphere of New 
England is admirably caught and maintained 
| throughout, while the descriptions of the men and 
| times could hardly be improved upon. The reader 
| will find the tale moving strongly from the first, 


From Kingdom to Colony. By Mary Devereux. 
Boston: Little, Brown & Co., 1900. 


——- @—-—_ 
A LAWYER’S FEE. 


“One man in his time plays many parts.” 


As a lawyer, Mr. Stanley, of Kansas, defended al 
negro murderer, and after his sentence, wrote to 
the governor a strong indorsement of the negro’s 
application for a pardon. Now, as Gov. Stanley, | 
of Kansas, he has had to pass upon a new applica- | 
tion for his old client’s pardon, and his own letter, | 
writteg’as a lawyer, has been laid before him. | 

But he refuses to grant the pardon and says that | 
as governor it is right and duty to view the matter | 
“in an entirely different light.” 

This raises the very interesting though by no 
means new question: In the code of legal ethics, 
what does a client’s fee buy and what does it leave 
unbought?— New York World. 


++--—— 
NEW BOOKS AND NEW EDITIONS. 


The Head of a Hundred in the Colony of Virginia. | 
By Maud Wilder Goodwin. Boston: Little, | 
Brown & Co., 1900. 


Lovers of curious literary coincidences have noted 
the fact that “ The Head of a Hundred” and Miss 
Johnston’s popular historical romance, “To Have | 
and to Hold,” have remarkable points of similarity, 
not perhaps in style but in plot and materials. For 
example, among the historical personages who} 
figure in both of the novels, are John Pory, John! 


‘last, on electricity and magnetism. 


and enchaining the interest as few books can, for 
there is a wealth of incident and the style has a 
peculiar charm. Altogether, it is a thoroughly de- 
lightful romance, not only worth the telling but 
most emphatically worth the reading. 


Nature’s Miracles: Familiar Talks on Science. Vol. 
III. Electricity and Magnetism. By Elisha 
Gray, LL. D. New York: Fords, Howard & 
Hulbert, 1900. 

It is certain that whoever has read the first volume 
of Prof. Elisha Gray’s familiar talks on science, 


treating of earth, air and water, and the second, on 


energy, with its manifestations in heat, light, sound, 
and explosives, will eagerly look for the third and 
This is the 
special domain in which Prof. Gray stands among 
the first authorities. 

In this volume on electricity and magnetism, the 
author begins at the beginning and gives a succinct 
history of the science of these two closely interre- 


‘lated forces, neither of which was of great practical 
value to the industrial world (except the magnetic 
needle in navigation) until it was discovered that 
magnets could be made by electricity, after which 
the use of the two forces together has advanced 
_ by leaps and bounds, so that men dare not prophesy 


any limit to their practical applications. 
Professor Gray “tries to give such a simple expo- 


— 
sitio 
fore 
men 
kno 
is li 
but 

you 
the 

deli 





THE ALBANY 


LAW JOURNAL. 367 





sition of the phenomena and applications of these 
forces that the general reader may get a clear ele- 
mentary understanding of the subject so far as it is 
he His 
is limited and he has room for very few diagrams, 
but his explanations are lucid, and the average 
youth or business man, who ought to understand 
ihe principles of these every-day wonders, will find 
delight in following his agreeable, but exact and 
accurate, accounts of them. 
—_—_ ¢——_ 


Legal Hotes. 


known,” and succeeds admirably. space 


Mr. Justice Brown, of the United States Supreme 
Court, has consented to deliver the John Marshall 
Day address at Parkersburg, W. Va., on the fourth 
of February. next. 


There are 644 students in the Harvard Law 
School this year, eighty-two colleges being repre- 
sented by their graduates. Yale leads, its delega- 
tion numbering seventy-three. 


What is the matter with a law that would head 
off the marriage of a degenerate, at the county 


clerk’s office where he applies for a license, as well | 


as the residence of the parson, or the office of the 


official where he applies for the formal ceremony? | 


Whether the degenerate is one with an incurable 
disease, or an incurable bad habit, he ought not to 
be allowed to transmit it by authority of law — and 
he ought to be made to establish his exemption 
from both, just the same as he is made to establish 
his lawful age.—West Virginia Bar. 


The executive committee of the Illinois State Bar 
Association has decided to hold the next annual 
meeting at Chicago, Thursday and Friday, July 11 
and 12, 1901. The committee devoted much atten- 


tion to the subject of the proposed celebration of | 


“John Marshall” day. It was decided to adhere 
to the plan heretofore adopted, that the celebration 
under the auspices of the Illinois State Bar Associa- 
tion should consist of an address before the Su- 
preme Court of Illinois, at Springfield, on Febru- 
ary 4, 1901, and the matter of making proper ar- 
trangements with the court was referred to Judge 
Holdom. 

Where a passenger leaves a crowded street rail- 
way car and takes a seat on the platform steps, 
from which he is thrown by a sudden jerk of the 
car, and injured, the Supreme Court of California, 


in the case of Holloway v. Pasadena, etc., Railway ' 


Company (62 Pac. Rep. 478), holds that such 
passenger is not, as a matter of law, guilty of con- 
tributory negligence, but that whether or not he was 
negligent is a question for the jury to determine 
from all of the circumstances. “The car was 
ciowded with passengers,” said the court. “The 
plaintiff had taken a seat on the steps. Whether or 
not the defendant, by crowding its car, 
plaintiff to take such seat, and whether or not the 
Seat was such as to endanger the life or safety of 


caused | 


plaintiff, provided the defendant exercised due and 
proper care, are questions for the jury.” 
——_—o——_ 
Zegal Laughs. 


An Irish lawyer addressed the court as “ gentle- 
men” instead of “your honors.” After he had 
concluded a brother of the bar reminded him of his 
error. He immediately. arose to apologize, thus: 
“May it please the court, in the heat of debate, I 
called your honors gentlemen. It was a mistake, 
your honors.” 


The Fairfax (Mo.) Forum contains its editor’s 
card, worded thus: 

W. H. Hamsauau, J. P. 

All kinds of marriages performed while you wait. 
Magazines and old books bound in the best manner. 
All long-standing accounts — except those against 
this paper — collected in rag time. Orders for good 
printing executed promptly. Information on legal 
matters imparted at cost. Subscriptions taken for 
the best newspaper in the English language. Try 
our triple-knot marriage ceremonies. Satisfaction 
guaranteed. 


_—? 


English Aotes. 


Mr. C. T. Ritchie, the new secretary of state for 
the home department, like his immediate prede- 
cessor, Sir Matthew White Ridley, is not a mem- 
ber of the bar. 

Dr. Alfred Hopkinson, Q. C., who retired from 
the bar to fill the post of principal of Owens Col- 
lege, has been unanimously elected vice-chancellor 
of the Victoria University, Manchester, for a term 
of two years. 


Many members of the legal profession have been 
taking an active part in the new borough councils 
in the metropolis. Several have been elected either 
councillors or aldermen, while five London solicit- 
ors have been appointed mayors — namely, Mr. W. 
J. Crump for Islington, Mr. J. A. Dawes, for South- 
wark, Mr. E. Hughes for Woolwich, Mr. J. Lidiard 
for Wandsworth and Mr. J. White for Lambeth. 

The statement that Mr. Birrell will write a biog- 
raphy of the late Lord Chief Justice of England 
for the forthcoming supplement of the Encyclopedia 
Britannica is not, says Literature, correct. The 
“ official” biography, as we have already said, is to 
be written by Mr. Barry O’Brien, who has circulated 
an appeal for help in the way of letters and other 
materials. The biography for the supplementary 
volume of the “ Dictionary of National Biography ” 
will be by Mr. Justice Mathew. 

The results of the bar examinations for the 
Michaelmas term have, says the Westminster 
Gazette, just been announced. Fifty-four candi- 
dates have passed the final examination, a somewhat 
high proportion of seventy-two per cent of those 
examined. In the three other examinations, seventy- 
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eight, fifty-seven and sixty-four have passed, 
respectively, and the proportion of ploughs has not 
been so considerable as usual. The honors exami- 
nations do not as yet find very much favor among 
the students, most of whom are quite contented 
with a third class, and the first class represents only 
five per cent of the 
examined. 


whole number of those 


Mr. Dicey, in his interesting article on the late 
Lord Chief Justice in the Fortnightly Review, 
makes the following reference to the influence which 
Lord Russell’s religion had upon his career: “In 
the ordinary sense of the words, I should hardly 
say he was a religious man. He seldom talked of 
theological matters; and I should doubt whether 
at any time theological controversy had much at- 
traction for a man of his clear common-sense intel- 
lect. 
to the faith of his birth, Many members of his 
family were members of religious orders, and he 
resented any disparaging remarks about the Catho- 
lic church and about conventual establishments as 
being personally offensive to himself. He was, 
even when traveling abroad, a regular attendant at 
the services of his church, and would, I have no 
doubt, have been distressed if he had seemed in any 
way not to attach due importance to the ministra- 
tions of the priesthood. But he had none of the 
perfervid zeal characterizing new converts. As a 
Catholic, born and bred, he was favorable in theory 
to the restoration of the temporal power of the 
papacy and to the cause of home rule for Ireland, 
on the ground that the granting of legislative inde- 
pendence to Ireland and the re-establishment of 
papal supremacy in Rome would strengthen the 
position of the Catholic church. He was, however, 
too clear-sighted to regard the accomplishment of 
those aspirations as coming within the domain of 
practical politics at the present day. This much, 
however, I must say in justice to him, that he was, 
for an Irishman and a Catholic, singularly free from 
any prejudice against England or the Anglican 
communion. No born Briton could have been 
prouder or fonder of Great Britain. It was in 
England he had won his great success, had achieved 
fame and fortune, and had attained the highest posi- 
tion in the profession he loved so well; and he had 
far too sympathetic a nature not to feel a loyal 
affection for the country of his adoption. I have 
often fancied—though on this subject I never 
heard him speak —that his comparative failure to 
make a mark in parliament was due not to any 
lack of political ability, but to the fact that he was 
never quite in sympathy at heart with the policy of 
his fellow-countrymen during the Parnell era. One 
result of his religious training should fairly: be 
noted. He was a man whose life had been pissed 
amidst men of the world, belonging as a rule to a 
class amongst whom a certain freedom of language 
is habitual. Yet, without any pretense of setting 
up a higher standard of morality than his associates, 


On the other hand, he was devotedly attached | 


his conversation was at all times exceptionally free 
from offense. In as far as my observation went, 
_the sort of stories told in club smoking-rooms and 
at bar messes always met with a reception from 
Russell which did not encourage their repetition; 
and though he was by no means squeamish in his 
language, he carefully avoided all talk which even 
lay on the borderland of impropriety. In the 
course of a checkered life I have known many men 
whose conversation was void of offense; but then 
they were not, as a rule, men who had lived in the 
society in which Russell — by the exigencies of his 
position and by his tastes — had necessarily passed 
the greater part of his life. I always attributed his 
distastes for loose conversation of any kind to the 
influence of a religion which had taken a strong 
hold of his mind from the days of his early educa- 
tion. I was the more impressed by this peculiarity 
from the fact that Russell was so emphatically, in 
other respects, a man with all the tastes, ideas, con- 
victions and prejudices of a strong, vigorous, manly 
nature, and with nothing of femininity about him 
j}unless it were an almost womanly kindliness of 
| heart.” 


The fact that a large sum of money was found in 
| the seat of an armchair which was sent to a cabinet- 
maker in Beccles recently to be reupholstered, re- 

vives the memory, writes an Irish correspondent of 
_ the Law Journal, of a very sensational incident in le- 
| gal history with which O’Connell, Plunket and 
Brougham were all associated. Lord Norbury, the 
chief justice of the Court of Common Pleas in Ireland 
| from 1800 till 1827, thrust under the seat of his arm- 
| chair a letter sent to him by the Right Hon. Wil- 
liam Saurin, who was attorney-general for Ireland 
|from 1807 till 1822. The chair was subsequently 
| sent to an upholsterer for repair, and the letter 
|came to light. The Irish attorney-general urged 
the chief justice in the letter to exert the influence 
of his official position whilst going circuit as a judge 
of assize to personally mingle in political conver- 
sations with grand jurors in order to check the pro- 
gress of the Catholic emancipation question. The 
letter found its way to O’Connell in June, 1822, 
who at once placed a copy in the hands of Mr. 
(Lord) Plunket, the Irish attorney-general, with a 
view to the taking of action in the matter by the 
executive government. O’Connell, in a letter to 
Plunket, who declined to interfere, expressed his 
“ sorrow that plain evidence of a foul and most dan- 
gerous crime — the perversion of the administration 
of justice to political purposes— should be sacri- 
ficed to some notion of etiquette.” O’Connell then 
appealed to Brougham, who did not hesitate to ani- 
madvert in parliament on Saurin’s letter, especially 
as it was connected with the return of members to 
the house of commons. Sir Robert Peel, who was 
then home secretary, replied on behalf of the gov- 
ernment that he would rather be the writer than he 
who, having found the letter, made so base a use 
of it. 
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